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IN THE SUPREME COURT
OF THE STATE OF UTAH
SUMMA CORPORATION,
a California corporation,
Plaintiff and
Appellant,
vs.

CASE NO. 14527

LANCER INDUSTRIES, INC., an
Illinois corporation, the
General Partner of SYNERGETICS,
a Utah Limited Partnership,
Defendant and
Respondent.

BRIEF OF PLAINTIFF-APPELLANT
STATEMENT OF THE NATURE OF THE CASE
Appellant, Summa Corporation, appeals from the
dismissal of the contract action brought by Appellant
against Respondent in the District Court of the Third Judicial
District in and for the County of Salt Lake, State of Utah.
DISPOSITION IN LOWER COURT
The action brought by Appellant was dismissed on
the ground that trying the case in a Utah court constituted
an inconvenient forum under the doctrine of forum non conveniens.

RELIEF SOUGHT ON APPEAL
Appellant seeks a reversal of the order of dismissal
and a remand for further proceedings in the lower court.
STATEMENT OF FACTS
Appellant, Summa Corporation, a California corporation
with its principal place of business in Van Nuys, California,
entered into a contract with (among others] Synergetics,
a Utah limited partnership, on or about August 28, 1973 (R.
1).

The contract provided that Appellant would perform a

study concerning the optimum use of certain tracts of land
in Tampa, Florida.

Appellant was to make a report delineating

the optimum and alternative uses to which the Florida tracts
could be put (R. 8). Appellant's fee was to consist of two
and one-half times its direct labor cost plus other direct
costs.

Appellant performed the services, but after repeated

demands, has not received payment of its fee which totals
$16,347.24 (R. 1-2, 13).
Consequently, Appellant brought suit in the Third
Judicial District of the State of Utah.

Respondent, Lancer

Industries, an Illinois corporation, whose principal place
of business is in Salt Lake City, Utah, was served with
process by personal service upon its President, C. A. Bailey,
a Utah resident (R. 4). Respondent Lancer is the general
partner of Synergetics, the Utah limited partnership with
which Appellant contracted (R. 7).
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Appellant intends to call five witnesses at the
trial of this case, all of whom are residents of California
and all of whom will have to be transported to Utah if trial
is held in Utah, or to Florida, if trial is held in Florida
(R« 11). Respondent intends to call nine witnesses, all
of whom are residents of Florida and all of whom will have
to be transported to Utah for trial, but none of whom will
have to be transported to Florida if the trial is held in
Florida CR. 20-21).
Respondent moved for dismissal on grounds of forum
non conveniens (R. 5), claiming that the Appellant chose
Utah as its forum in order to vex and harass Respondent
and to impose heavy costs on Respondent to force settlement
of this controversy (R. 21). The trial court granted the
dismissal (R. 35).
It is Appellant's contention that the trial court
abused its discretion in refusing to exercise its jurisdiction
over this cause.
ARGUMENT
POINT I
THE APPELLANT-PLAINTIFF HAS A SUBSTANTIAL INTEREST

IN CHOOSING HIS gpftUM AND ONLY "IN RARE CIRCUMSTANCES SHOULD
A COURT DISMISS ON GROUNDS OF FORUM NON CONVENIENS
"The principle of forum non conveniens is simply
that a court may resist imposition upon its jurisdiction
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even when jurisdiction is authorized by the letter of a
general venue statute.tT
501, 507 (1947).

Gulf Oil Corp, v. gilbert, 330 U.S.

The court has inherent power to refuse

to exercise its jurisdiction when the plaintiff has resorted
to a strategy of forcing trial at a most inconvenient place
for its adversary.
507 (1947).

Gulf Oil Corp. v. Gilbert, 330 U.S. 501,

See also Annot., 90 A.L.R.2d 1109 (1963); Annot.,

87 A.L.R. 1425 (1933); 20 Am.Jur. Courts Sec. 172-79 (1965);
Barrett, The Doctrine of Forum Non Conveniens, 35 Cal.L.Rev.
380, 380-86, 408-15 (1947).
The doctrine of forum non conveniens was recognized
in Utah in the case of Mooney v. Denver § R.G.W.R. Co.,
118 Utah 307, 221, P.2d 628 (1950).

There the court held

that before a dismissal will be granted on the ground of
forum non conveniens, the defendant must establish that there
is a real imposition on the court's jurisdiction and that
the factors which establish the imposition weigh strongly
in favor of the defendant.
647.

118 Utah at 340, 221 P.2d at

The court explained:
Granting discretionary power in the trial
court to dismiss the cause for reasons of inconvenience, the power should only be exercised in exceptional circumstances and when an adequate showing
has been made that the interests of justice require
a trial in a more convenient forum. The mere fact
that another court is more convenient for one party
is not sufficient to justify a refusal to act as
any party who is a nonresident or foreign corporation can always show some good reason why a trial
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of the action is not convenient.
221 P.2d at 647.

118 Utah at 339,

The reason the burden on the defendant is so large
is that the plaintiff has a strong interest in choosing his
forum.

This interest is so strong that it should not be

disturbed unless there is a clear showing that plaintiff
has abused its right to choose its forum in order to vex,
harass or oppress the defendant.

Gulf Oil Corp. v. Gilbert,

330 U.S. 501, 508; Mooney v. Denver § R.G.W.R. Co., 118 Utah
307, 339, 221 P.2d 628, 647 C1950).

See also Mr. Steak,

Inc. v. Ken-Mar Steaks, Inc., 522 P.2d 1246, 1250 (Colo.
1974); First National Bank and Trust Co. v. Pomona Machinery
Co., 107 Ariz. 286, 486 P.2d 184, 188 (1971); Loftus v.
Lee, 308 S.W.2d 654, 661 [Mo. 1958).
POINT II
WHERE ONE OR MORE OF THE LITIGANTS ARE UTAH RESIDENTS THE DOCTRINE OF FORUM NON "CONVENIENS SHOULD NOT BE
APPLICABLE OR SEVERELY RESTRICTED TO APPLY ONLY IN CASE?
WHERE OVERWHELMING INCONVENIENCE IS SHOWN:
The weight to be given to the residence of the
parties under the doctrine of forum non conveniens in a case
involving one or more resident parties has not yet been
directly ruled on by the Utah Supreme Court.

The Mooney

case involved a personal injury claim brought under the Federal
Employers' Liability Act.

The plaintiff was a Colorado

resident who had been injured in Colorado.
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The defendant

was a railroad corporation incorporated in Delaware authorized
to do business in Utah and which had its principal place
of business in Salt Lake City.

The trial court had dismissed

on grounds of forum non conveniens.

The Utah Supreme Court

reversed the dismissal although the case involved a non-resident
plaintiff, a foreign corporation defendant and a cause of
action arising in another state.
In the present case, Lancer Industries, the defendant in the court below, is incorporated in Illinois but
has its principal place of business in Salt Lake City and
is the general partner of Synergetics, the Utah limited
partnership with which the plaintiff in the court below,
Summa Corporation, contracted.

Synergetics, the Utah limited

partnership, is the real party defendant in this action being
sued through Lancer, its general partner.

That a Utah organi-

zation is the real party defendant should increase the showing
necessary to indicate that the plaintiff has abused its right
to choose its forum.
Early cases in New York made the residency of the
defendant determinative of the question of whether the forum
was convenient.

If the defendant was a resident of the state,

it was error to dismiss on grounds of forum non conveniens.
De La Bouillerie v. De Vienne, 300 N.Y. 60, 89 N.E.2d 15
(1949).

Although that one party is a resident is no longer
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determinative in New York, it remains a strong factor in
the determination of the convenience of the forum.

Silver

v. Great American Insurance Co., 29 N.Y.2d 356, 361, 278
N.E.2d 619, 622, 328 N.Y.S.2d 398, 402 (1972),

For a resident

defendant to claim that the state of his residence is inconvenient to him should require a higher showing than if the
defendant were a non-resident.
Moreover, the state has an interest in the welfare
of its residents that is not overcome by the defendant's
desire to litigate elsewhere.

The local interest in the

resident's welfare is recognized in the cases in which the
plaintiff is a resident.

See Thomson v, Continental Insur-

ance Co., 66 Cal.2d 738, 59 Cal.Rptr 101, 104, 427 P.2d 765,
768 (1967); Goodwine v. Superior Court, 63 Cal.2d 481, 485,
47 Cal.Rptr. 201, 204, 407 P.2d 1, 4 (1965); Hadler v.
Western Greyhound Racing Circuit, 34 Cal.App. 3d 1, 109
Cal.Rptr. 502 (1973).

There is no good reason to say that

the state's interest in its residents is any less because
the resident is a defendant and not a plaintiff.

This inter-

est of the state should overcome to a large degree any claim
by the defendant that litigating the claim against it in
its state of residence is an imposition upon the jurisdiction
of the courts of that state.
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POINT III
APPELLANT'S CHOICE OF FORUM IS FAIR FOR ALL PARTIES
AND PLAINTIFF WILL BE UNDULY BURDENED Iff FORCES To MAINTAIN
—
ITS SUIT IN FLORIDA":
~
;
~~
The burden to the defendant in trying this case
in the forum chosen by plaintiff must be weighed against
the burden on the plaintiff in trying the case elsewhere,
and unless the burden on defendant so greatly outweighs the
burden on plaintiff as to constitute an injustice to the
defendant, the plaintiff's choice of forum should not be
disturbed.

Lau v. Chicago § N.¥. Ry. Co., 14 Wis.2d 329,

111 N.W.2d 158, 163 (1961).

In the case of Propulsion Systems,

Inc. v, Avondale Shipyards, Inc., 77 Misc.2d 259, 352 N.Y.S.2d
749 CSup. Ct. 1973), a New York corporation brought an action
alleging breach of contract in a New York court against a
Louisiana corporation which did continual business in New
York.

The trial court refused to dismiss on grounds of forum

non conveniens, stating:
Again the only consideration shown for rejecting jurisdiction in this State is the fact that
the defendant's convenience would be served by
bringing the suit in Louisiana. Presumably, such
a course would be equally inconvenient to the
plaintiff. Where the Court clearly has jurisdiction
over each party and in the absence of demonstrating
an injustice by retaining jurisdiction, the Court
should not disturb the choice of forum made by
the plaintiff. 352 N.Y,S.2d at 754.
In the present case the inconvenience to the Appellant
if the trial is held in Florida is at least as great as the
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inconvenience to the Respondent if trial is held in Utah.
Respondent has not shown that the inconvenience to it greatly
outweighs the inconvenience to the Appellant.

All that Respon-

dent has shown is that it will be faced with additional cost
if it calls nine witnesses and transports them to Utah (R.
8, 20). But Appellant also will be faced with additional
cost if it transports its five witnesses from California
the extra distance from Utah to Florida (R, 12), The cost
of transporting witnesses either from Florida to Utah or
from Utah to Florida is approximately the same.

The cost

of feeding and sheltering each witness and the cost of man
hours lost over the duration of the trial is also approximately the same for each witness.

The only real difference

between the additional cost to Respondent and Appellant is
that Appellant intends to call five witnesses while the
Respondent intends to call nine.

A dismissal on grounds

of forum non conveniens should not be made to turn on the
mere claim of the defendant in an action that he will call
more witnesses than the plaintiff.
Moreover, the Respondent has not shown that it
really needs the nine witnesses it intends to call, although
such a showing is mandated by Mooney.

Mooney requires that

"the necessity for their presence and the substance of their
testimony" be shown.

118 Utah at 340, 221 P.2d at 648.
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Seven of the witnesses Respondent intends to call were parties
to the transaction in issue in this case (R. 20), but Respondent has made no showing that their testimony will not be
redundant and repetitive.

Nor has Respondent shown the

necessity of calling two experts from Florida.

Respondent

has not shown why much of the testimony it intends to offer
could not be as well accomplished by deposition.

As the

court in Zurich v. Inman, 221 Tenn. 393, 426 S.W.2d 767,
775 (1968) said:
The fact there are out-of state witnesses
is not of itself enough to support an application
of the doctrine. This factor has to be supported
by facts showing why, due to out-of-state witnesses
there is a strong likelihood defendant will be
done an injustice if forced to go to trial in the
forum selected by plaintiff. This can be done
by giving the names of the witnesses, nature and
materiality of their testimony, and any other
applicable facts. It is upon these facts the trial
court exercises its discretion in the application
of the doctrine.
In the present case there were insufficient facts upon which
the trial court's discretion could operate.
Moreover, here no injustice is being done to the
Respondent.

The Respondent has control of all the witnesses

he intends to call (R. 20-21), thus the absence of mandatory
process to compel their presence at trial does Respondent
no injustice.

Mooney, 118 Utah at 341, 221 P.2d at 648.

Respondent has not shown why a view of the premises involved
in this case is necessary or why the absence of a view will
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do it an injustice.
at 648.

Mooney, 118 Utah at 340-41, 221 P.2d

Although Respondent has asserted that it will be

unable to enforce a right of contribution against others
in a Utah court (R,

9), it has not shown that it will be

unable to enforce a right of contribution in a Florida
court; thus the trial of this case in Utah does Respondent
no injustice on that ground.

Nor has Respondent shown any

injustice to it due to added delay in the Utah court as
opposed to a Florida court.
221 P. 2d at 648-49.

Mooney, 118 Utah at 341-42,

Respondents claim that Appellant has

an advantage over it in being able to obtain discounted air
fares is simply mistaken (R. 9-10, 12). In sum, Respondent
has shown nothing to indicate that a trial in Utah will do
it an injustice or that Appellant intends to do or has done
anything to vex or harass it.
On the other hand, Appellant has already been put
to considerable expense in trying this case in Utah.

To

impose upon the Appellant the additional cost in money and
delay in now having to go to Florida and begin suit anew
would be to do an injustice to the Appellant.

Since the

amount in controversy here is only $16,347.24, the expenses
already incurred, plus the extra expenses occasioned by a
move to Florida, would be prohibitive and could well leave
Appellant with a right but without a remedy.
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This is precise

the situation meant to be avoided by requiring a very strong
showing of injustice to the defendant in an action before
a dismissal is granted on grounds of forum non conveniens.
See Mooney, 118 Utah at 339-340, 221 Pt2d at 647.
CONCLUSION
Respondent has failed to show that Utah is a forum
non conveniens.

It has failed to show that the courts of

this state are being used to perpetrate an injustice upon
it.

Respondent has even failed to adequately show that its

expenses in trying this case in Utah will be higher.

Given

that Respondent is a Utah resident, its showing is woefully
deficient.

On the other hand, there is a very real possibility

of injustice to the Appellant if the trial court's dismissal
is upheld.

Utah is not an inconvenient forum, and the trial

court's dismissal should be reversed.
Respectfully submitted,
HATCH $ PLUMB

Walter J. Plumb III
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CERTIFICATE OF SERVICE
I hereby certify that a true and correct copy of
the foregoing BRIEF OF PLAINTIFF-APPELLANT was served on
the Defendant-Respondent by mailing, postage prepaid, to
its attorney, RYBERG § McCOY, 325 South Third East, Salt
Lake City, Utah

84111, this the //fp
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day of June, 1976.

